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CAUSAL RELATION 

of imbecility, feeble-mindedness, epilepsy, insanity — all the various sub-normali- 
ties of the human mind. What good can we hope to accomplish in these cases 
where the mentality measures so low that the individual is unable to appreciate 
the simplest social obligation? And these hopeless mental dwarfs are to be 
found in every institution. 

Why are we continuing to do these irrational and inhuman things ? Because, 
first: society fails to interpret correctly the condition of these weaker members, 
such failure being expressed in the sentence of its courts committing them to 
some penal institution. Secondly, the institution to which they are committed 
fails to understand and treat them properly. 

So, the question presents itself : What must be done in these cases of mental 
derelicts? First, their reactions should be differentiated from real crime. How? 
By an examination at the hands of the psychologist and alienist. When? At 
the time of the investigating court trial. The trial court should be furnished 
the necessary scientific assistance to secure an accurate and positive diagnosis 
and classification and on such findings the accused should be committed to such 
an institution as is best suited to the needs of the case. This does not mean 
that no person of sub-normal mentality who has transgressed the established 
order of society should be committed to a penal or corrective institution; but 
it does mean that no one should be so committed if his central nervous system 
is conspicuously undeveloped, or impossible of development. Indeed, a goodly 
percentage of our neurological defectives should be committed to our reforma- 
tories where their ailments should be scientifically diagnosed, and where intelli- 
gent mental and physical classification and treatment are given. This is a 
program that should commend itself to the serious consideration of every earnest 
thinker. David C. Peyton, M. D. 

Superintendent, Indiana Reformatory, Jeffersonville, Ind. 

Antolisei on the Causal Relation Between the Criminal and His Act. — 

II Progresso del Diritto Criminate has recently published serially Francesco 
Antolisei's La questione del rapporto di causalita nel diritto penale. His title 
is accurately descriptive of his article for he gives us the question, but not the 
answer. He outlines the several solutions of the problems and finds them all 
poor save two, Nasea's and von Buris', which he shows are clearly incomplete. 
He promises, however, to publish his solution in the near future. It is needed ; 
for on the subject of the causal relation of the criminal to his act there is little 
clear scientific knowledge. There) are two dangers to be avoided in the treat- 
ment of the subject. The first is — (but before all else — Antolisei calls our atten- 
tion to the fact that he is dealing with causality within the purview of criminal 
law, and that it is a juridical, not philosophical problem, with which he must 
deal according to a practical, positive method) — that of introducing solidities 
and metaphysical abstractions, which will confuse simple cases, which are by far 
the more numerous, in lieu of giving us general rules to follow as a help in diffi- 
culties; and the second danger is that of confusing cause and intent. Without 
the latter there may be no criminal liability ; but with a ! causal bond between 
the agent and the crime there can be no imputability. The act is not his; the 
subjective element in the action comes from someone else. This need of dis- 
tinction is supreme. But in complicated cases, the distinction is lost to mind 
and A is held not to be the cause of- B's death because he did not intend it. It 
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is for such cases as these that a clear treatise on causality in criminal law is 
needed. Antolisei's article shows this, as its author intended it to do. But, while 
the subject is a serious one, it has not received the attention it deserves from 
the public at large, who find that their instinct in placing the blame is generally 
so much better than the often ludicrous results derived from the systems, that 
a scientific treatment of the subject is regarded as impossible, and it is relegated 
to the realm of the metaphysician. 

Antolisei takes up first the different Italian theories. Impallomeni in 
// Codice Penale Italiano states that the cause of an event is the sum of the 
conditions of its originative process. This is palpably wrong, for it does not 
distinguish between cause and condition — an important distinction in criminal 
law. In other words, if the cause is the sum of the conditions precedent, man 
can never be the cause of any crime, for in every crime some natural conditions 
enter. Now, while it may seem folly to argue thus to many practical men, we 
humbly submit that it is such loose definitions as Impallomeni's which prevent 
science giving us accurate definitions which will help us in cases too difficult for 
our so-called instinct. 

Fiocca states that the cause is the initial action. Faranda that it is the act, 
which begins and completes the result. These definitions do not seem to throw 
any light on the subject at all. Tucclini's theory of the determinant cause, ac- 
cepted by the Italian Corte Suprema and in Italian legislation, is hardly better. 
A determinant cause is the causa causans. And the subsequent definitions given 
are of no avail for the practical laying. down of rules for the solution of our 
problem. They have generally fallen back on Impallomeni. 

Then Mosca's theory, which distinguishes voluntary acts from circumstances 
and events, making the forms alone causal. So far so good. This is one of the 
theories of which Antolisei approves. But, it is incomplete. For if A brings 
X, where B is shooting, and B shoots him, is A or B the cause of X's death? 
Could either A or B plead that he did not do it? 

Stoppato has originated another theory, which, however, is identical with 
the German theory of adequate cause. It has been followed by Longhi and 
Manzini. He distinguished cause from condition, which allows the causal action 
and from occasion, which is a more or less favorable concomitant circumstance. 
He furthermore makes causality a relation of production ; this is denied by many 
logicians, among whom is Stuart Mill, who looks upon it as only a relation of 
constant succession. The result of Stoppato's viewpoint is that there must be 
a relation of proportion between cause and effect. If the effect is out of pro- 
portion with its apparent cause, the effect cannot be imputed to the agent of 
the cause. Manzini Tratteto di dirritto penale (Turin, 1908, Vol. II, p. 9) up- 
holds this conclusion, while Longhi. in Tensi Veneto (1900, p. 181), extends it 
to include results which a reasonable man should have foreseen. This shows 
at once one vice of the theory ; its confusion of cause and intent. But Stoppato's 
doctrine is the same because of its element of proportionality as the German 
doctrine of adequate cause. This must be distinguished from the German 
theories. The theories of the conditio sine qua non, championed by Bari in his 
Ueber Causalitat und deren V erantwortung is the same as that of Mosca. It is 
not satisfactory. Its premise, that all antecendants contribute in the same 
measure to the result, has not been proved. But, apart from this it leads to 
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ludicrous legal results. Like Mosca's theory, it is incomplete. It cannot be 
accepted without correction. Applying its terms, if A assaults X, so that he 
misses a train, and taking another is killed in a wreck, A's act being a conditio 
without which X would be alive, A would be the cause of X's death (not a 
murderer), and yet it seems contrary to reason to make A plead no intent in 
a trial for murder. Von Buri confuses cause and condition. In this, Mosca's 
theory seems best. 

Opposing this theory, in which Von Buri confuses cause and condition, 
Binding in Dia Norman and Hire Uebertretung, advances a theory of over- 
balance : Theorie der Ubergewicht. He would cancel conditions pro and contra 
and count those which will not cancel as the cause of the result. Birkmeyer 
elaborates Binding's theory. He looks upon the most efficient circumstance as 
the cause. The objection to this elaboration is that we have no criterion to 
test the relative efficiency of antecedents. But apart from this, Binding's under- 
lying theory can be disregarded because the struggle of conditions pro and con 
has no objective existence. An event takes place because the causal chain lead- 
ing to it is complete. In that chain, no cancellation has taken place. 

Hohler, Horn, and Mayer in their theory of efficient cause distinguish 
cause from condition, making cause active and condition passive. This is juridi- 
cally impractical, for if A, animo occidendi, puts X in such a position that he 
is killed by B, who has no intent to hurt anyone, A is a murderer, and yet by 
Kohler's theory, B is the cause of death. 

And, now we come again to the theory of adequate cause, of which we spoke 
in relation with Stoppato's theory of the proportionality of cause and effect. 
Under this heading (Sec. XIV), Antolisei takes up the question of the knowl- 
edge to be attributed to the agent at the time of the act. Is the judge to con- 
sider his actual knowledge, knowledge within his power, or the knowledge of 
the average man? But, the vice of the theory lies as we have said in its con- 
fusion of intent with cause. A may be the cause of a man's death with no intent 
to injure him. In all criminal prosecution, the first thing to be determined is 
who was the empirical cause of the event. The question of adequate cause deals 
not with causality but with intent. 

Thus AntoKsei ends his article with a summary of the theories of causality. 
He dismissed all of them save those of Mosca and von Buri as inadequate. These 
he thinks are incomplete. He adds : 

"The problem of the causal relation in criminal law still lacks a satisfactory 
conclusion. Our own views on the subject, we will reserve for a subsequent 
publication. In this, we have given a full exposition of the state of the con- 
troversy." 

The subject, as I have said, is a serious one and deserves serious attention 
and scientific, positive and juridical treatment. Antolisei proves this by his 
exposition of the existing theories. Suppose A, whose assault on X, caused 
under the Buri theory, the latter's death, had intended to murder him, suppose 
he could be convicted of assault and battery with intent to kill, would any prose- 
cuting attorney ask for a verdict of guilty of murder? And yet can anyone tell 
me why he was not the cause of X's death as von Buri would consider him? 

J. L. 
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